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INTRODUCTION

Across the country, economic development incentives have at times been contro-
versial. At their most basic, they represent a transfer of otherwise public funds —
typically foregone tax revenues — to select private parties. They have the potential
to create an unfair playing field between private enterprises that receive the incen-
tives and those that do not. They can create a so-called “race to the bottom” among
states or localities seeking to outbid each other for a given project. In some cases,
they may not be necessary to achieve desired goals. Over time, incentives may
no longer be viewed as extraordinary public investments, but rather as part of the
“rules of the game” for major private sector endeavors and, from the standpoint of
critics, as a form of “corporate welfare.”

These risks are not merely academic. In locations across the U.S., economic de-
velopment incentives have been used as an opportunity to cut a ribbon, rather than
creating a net gain for the public.

The danger of such an outcome can be reduced. In fact, Utah employs safeguards
for avoiding some of the pitfalls associated with state-level incentives, such as a re-
quirement that incentives be awarded only after previously agreed upon milestones
have been reached. Those charged with administering Utah’s state-level programs
argue passionately that this state is indeed different, and that it shouldn’t be painted
with the same brush as other states.

But some have begun to question the state’s approach to economic development.
This is particularly true along the Wasatch Front, where the top quality of life con-
cerns — air quality, traffic congestion and housing affordability — are all tied to
a booming economy. Some see economic development incentives as a means of
jump-starting a lagging economy, asking what their justification is in a dynamic,
high-powered economy like Utah’s.

Incentive proponents counter that Utah has a dynamic, high-powered economy at least
in part because of its economic development incentives. They argue that Utah’s pro-
gram may need to be tweaked here and there, but that Utah’s overall approach to eco-
nomic development incentives has been fundamentally cautious and results-oriented.
Furthermore, they suggest, it is critical for any state to have economic development
incentives to help prospects feel that the state supports their project. Ironically, though,
it may be the very success of Utah’s economic development incentives that is now in-
flicting growing pains and heightened concerns about the incentives themselves.

KEY FINDINGS OF THIS REPORT

e While GOED targets six industry clusters for EDTIF incentives, more than a quarter of incentive agreements do not fall
into any target cluster. Meanwhile, information technology dominates the other five clusters; one-third of EDTIF tax

credit agreements are with information technology companies.

e Nearly half of the companies that have active EDTIF agreements are not taking advantages of the incentives.

e The Utah Legislature and GOED responded to a scathing report on incentives from the Utah Office of the State Au-
ditor with significant changes, including more stringent reporting requirements and regular evaluation of GOED’s tax

incentive programs.

e From the perspective of the general public, it is desirable for EDTIF incentives to be deployed in a manner that is
strategic, coordinated, effective, efficient and transparent. To this end, there are a number of issues policymakers and
stakeholders can explore to verify that the EDTIF program is optimized in these categories and to strengthen public

confidence.
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METHODOLOGY

In 2019, the Utah Legislature advanced SB 172, which calls for a re-evaluation of
economic development incentives in the state.

In this report, Utah Foundation provides an overview of how the state’s economic
development incentives work and why they matter. The report focuses on the state’s
most important program, known as the Economic Development Tax Increment Fi-
nancing (EDTIF) program. It sets forth a checklist of key areas of concern against
which state incentives should be considered, with an eye toward ensuring public
confidence in those incentives.

This is the second installment in Utah Foundation’s Economic Development Incen-
tives Series. The first installment, Public Funds, Private Endeavors: A Primer on
Local Economic Development Incentives in Utah (February 2019), provides an over-
view of how local incentives work and several of the key issues surrounding them.

BACKGROUND

Across the country, most states offer some form of tax incentive to private sector
entities for economic development purposes. Among the most common mecha-
nisms is tax increment financing, or TIF. As the name suggests, this mechanism
captures the new tax revenue from a project (or a portion thereof) and pledges that
revenue to the project itself. The logic of the approach is the following:

1. The government would not receive new tax revenue if the project does not
occur.

2. The project (or something comparable) cannot or will not occur if left alone.

3. Future tax revenues (that would not otherwise exist) can be pledged to en-
able the project to occur.

In this logic is a criterion commonly referred to as the but-for test, as in “but for this
incentive, this (or comparable) development would not occur.” Without an effective
but-for test, a project cost-benefit analysis could be fundamentally flawed because
the benefits outlined in the analysis might occur even if the government did not
incur any of the costs.

Nationally, TIF has been used since the 1950s for a variety of purposes. These include
public projects, in which new tax revenues within the boundary of a TIF district are
captured solely for public improvements in that area (such as better roads, sidewalks,
landscaping, street lighting, etc.). In these cases, the public’s exposure is minimized,
because the TIF simply captures public funds for discreet public purposes.

The risk of TIF can rise significantly when the public funds are directed toward a
private beneficiary. The dangers include: special treatment of certain private enter-
prises or industries; creating an unfair advantage for one company over another; a
failure of the promised benefits to materialize; and, due to an inadequate but-for

In conducting this study, Utah Foundation drew from state statutes; plans, documents and data gathered from rele-
vant agencies; interviews with various policymakers, stakeholders and observers; academic literature; and previous
Utah Foundation staff monitoring and analysis. Utah Foundation also attended multiple meetings gathering togeth-
er policymakers and stakeholders on the topic of economic development incentives.
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THE CHALLENGE OF BUT-FOR ANALYSIS

Nationally, getting a but-for analysis right can be challenging, particularly in communities where there is pressure to
make more deals or in situations where there is pressure to make a deal pencil out for a particular applicant. As one
study put it: “The ‘but for’ test depends on local officials being stingy about how they deploy incentives so as not
to publicly subsidize a firm that would have made the same decision without the incentive. Yet, if that policymaker’s
performance is based on the number of deals they incentivized, then perversely it may be in their interest to give
more incentives, not fewer. Evidence suggests that this is often the case.”* Another study gave poor reviews to the
efficacy of but-for testing nationwide, estimating that in only 2% to 25% of cases is the incentive “decisive in tipping
a location, expansion, or job retention decision towards that state or local area.” Still another study found a wide
variety of interpretations of what the but-for requirement in state statute even means. They included basing but-for
testing on location decisions, timing, scale, competition with other jurisdictions and ancillary public improvements.

An inherent problem with but-for testing is that it involves predictions about the future — specifically, what would
have happened if the development did not occur. Some observers with whom Utah Foundation spoke even regard
but-for analysis as a sort of lost cause, favoring instead an approach that focuses on qualifying projects for incen-
tives based solely upon strategic economic impact. Others use this lost-cause reasoning as a basis for opposing
incentives altogether.

For its part, GOED stands by the rigor of its analyses — though it says it is not at liberty to provide specifics due to
non-disclosure restrictions — and that the legal attestation that companies provide as to the necessity of the agreed
upon subsidy would put them in legal peril if they tried to deceive GOED.

An in-depth review of the efficacy of Utah’s but-for testing could entail a study all its own and is therefore beyond
the scope of this report. However, the apparent challenges of but-for testing suggest that state and local economic
development actors nationwide should explore mechanisms to reduce the risk of bias in their but-for analyses. The
mechanisms may include running random back-up analyses and third-party review. It may also include addressing
any pressure on economic development staff and consultants for increased deal flow at the expense of analytical
rigor. Clarifying the definition of but-for testing under statute or agency policy may also be helpful.

* Parilla, Joseph and Sifan Liu, Examining the Local Value of Economic Development Incentives: Evidence from Four U.S. Cities, Brookings Insti-
tution, Metropolitan Policy Program, March 2018, p. 9.

* Bartik, Timothy J., “But For” Percentages for Economic Development Incentives: What percentage estimates are plausible based on the re-
search literature? Upjohn Institute Working Paper 18-289, W.E. Upjohn Institute for Employment Research, July 2018, p. 2.

+Merriman, David, Improving Tax Increment Financing (TIF) for Economic Development, Lincoln Institute of Land Policy, 2018, pp. 15-16.

analysis, the unnecessary transfer of public funds to a private enterprise. Criticism
of incentives have come from various quarters, with the overarching concern being
that they fail to yield net benefits to the public.' However, the approaches to incen-
tives vary significantly from state to state, meaning that the results will vary as well.

An additional level of risk can come into play depending upon the type of TIF em-
ployed. The most common form of TIF in the U.S. is based on property taxes. This is
the original form of TIF, and it is the most likely type of TIF to capture true incremen-
tal tax revenues. In these cases, the development creates a higher property value that
would have not otherwise existed, which in turn generates new property tax revenues.
Sales TIF, by contrast, usually cannot claim to generate pure incremental revenue. In
these cases, a new retail development may encourage new retail spending to some
degree, but it will also “poach” retail spending from competing local retailers that
generate a full unabated sales tax. As a result, depending on the structure of the deal,
the government could see limited new sales tax revenue or even a net loss. For this
reason, most states do not allow sales TIF.? Utah is among the minority that do.

Similar arguments might in some instances be applied toward corporate income
taxes. While an incentivized corporation might “poach” business from existing cor-
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porations paying a fully taxed amount, corporations pay taxes only on their profits.
To the degree that newly incentivized businesses take customers away from profit-
able businesses, the government would see little or no new corporate income tax-
es. However, to the degree new incentivized businesses “poach” from unprofitable
businesses, losses to the corporate tax revenues will be limited. This is further com-
plicated by the different methods by which corporate income tax can be calculated.
Corporate income tax apportionment for businesses that also operate outside of
Utah vary by industry and can depend on the share of payroll, sales and property in
Utah compared to other states. This could mean that, among incentivized national
companies with a limited presence in Utah (and therefore a limited corporate tax
liability), “poaching” business away from local Utah businesses could also result in
a limited true increment.

To a lesser extent, such concerns might in certain cases apply to TIFs using em-
ployee personal income tax withholdings (which is also allowed in Utah). New
developments receiving such an incentive may be able to “poach” employees from
one that is not. However, this danger is lower than the danger posed by sales TIF
and would be a risk primarily when the labor market is tight.

It should be noted that the structure of a TIF is critical to addressing the risks. For
instance, if only a fraction of the new tax revenue is used for the incentive while the
government captures the rest, then the risk to the public can be significantly dimin-
ished. Risk can also be significantly diminished if the tax incentives are post-perfor-
mance — meaning the financial incentives are credited back to the awardee only after
certain milestones have been met. Utah’s EDTIF program contains both safeguards.

OTHER ECONOMIC DEVELOPMENT PROGRAMS

While this report focuses on EDTIF, the State of Utah has a humber of other programs and incentives to promote
economic development. The following addresses a selection of these in brief. Analysis of these programs is beyond
the scope of this report.

The Industrial Assistance Fund. The Industrial Assistance Fund offers post-performance grants for the creation of
high-paying jobs in the state. Like EDTIF, it requires the creation of at least 50 new jobs that pay above-average
wages, proof of financial stability and the local community’s commitment; grants are awarded on a post-perfor-
mance basis.*

Rural Small Business Growth. Under the Utah Rural Jobs Act, tax credits are provided to investors who help pro-
vide access to capital for eligible small businesses in rural areas.?

Motion Picture Incentives. Utah’s motion picture incentives program is designed to promote film and television
production in the state. Most states offer some such incentive, although the generosity of incentives varies widely.
Utah'’s incentives are paid out from the General Fund through a restricted account known as the Motion Picture
Incentive Account, which the office uses to provide cash rebate incentives for state-approved productions. GOED
may pay out up to $6.8 million in tax credits annually.t Any production approved for incentives must have an eco-
nomic impact on the state that “represents new incremental economic activity.”

Life Science and Technology Tax Credits. This is a tax credit issued by GOED to investors active in the life science
and technology sector. Investors are eligible after submitting an application to GOED. There are two types of credits
under the program: a refundable tax credit for generating state tax revenue; and a non-refundable tax credit for
investment in certain life sciences establishments.®

* Governor’s Office of Economic Development.
* See Utah State Code, 63N-4-301.
* See Utah State Code, 63N-8-103.
9 Utah State Code, 63N-8-104(2)(c).
§ Utah Administrative Code, R357-6-5(1)(a)-(b).
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EDTIF

Created in 2005 and modified over time, the purpose of the state’s Economic De-
velopment Tax Increment Financing program is fourfold:

e To foster and develop industry in the state, to provide additional employ-
ment opportunities for Utah’s citizens, and to improve the state’s economy.

e To address the loss of prospective high paying jobs, the loss of new eco-
nomic growth, and the corresponding loss of incremental new state and
local revenues to competing states caused by economic incentives offered
by those states.

e To provide tax credits to attract new commercial projects and new jobs in
economic development zones in the state.

e And to provide a cooperative and unified working relationship between
state and local economic development efforts.’

Broadly speaking, the EDTIF program offers a post-performance, refundable tax
credit drawing on up to 30% of new state sales, and corporate income and employee
personal income taxes for up to 20 years. GOED reported to Utah Foundation that
it currently offers these tax credits at a lower level — typically for around 7 years at
20%, although historically incentives have been larger and for longer terms. Credits
are available for both relocating companies from outside of the state and expanding
companies within the state, with the lion’s share (roughly two-thirds, according to
GOED) of incentive deals going to expanding Utah companies. This is noteworthy,
since one of the criticisms directed at EDTIF is that it benefits outside companies at
the expense of Utah businesses and taxpayers.

To benefit from EDTIF tax credits, an enterprise must create at least 50 new jobs,
maintaining them during the period in which the credits are provided, and pay
above-average wages for the location. It must demonstrate financial stability and
profitability. It must demonstrate that the tax credit is necessary to make Utah com-

GOED’S ROLE

Utah’s EDTIF program is administered by the Governor’s Office of Economic Development, or GOED, which was es-
tablished in 2006. According to GOED, the office is guided by a vision that “Utah will lead the nation as the best per-
forming economy and be recognized as a premier global business destination.” Aiming at companies categorized
under the state’s six strategic industries (aerospace and defense, energy and natural resources, financial services,
life sciences, outdoor recreation, and software and information technology), GOED’s staff engages in corporate
recruitment to help local and out-of-state companies expand operations in Utah.

Under state statute, GOED manages the state’s incentives programs, including EDTIF. Eligible companies work
with GOED staff to reach agreement on performance criteria. GOED ultimately examines performance under these
agreements as part of the approval process for companies to receive state tax rebates. To date, GOED has ap-
proved 225 companies for tax credits totaling $150.2 million. The EDTIF program is credited with generating $534.3
million in new state revenue.

GOED is overseen by a 15-member board. Members are appointed by the Governor and confirmed by the Senate
for four-year terms. No more than eight members can be from one political party and the membership represents
all areas of the state.

GOED’s governance structure and responsibilities are set forth in the Utah State Code, Sec. 63N-1. GOED staff
emphasized to Utah Foundation that the office’s operations are strongly guided by state statute, and that the orga-
nization therefore does not formulate its own “ground rules.”
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Since inception, the EDTIF program has generated more than $500 ter into an incentive
million and about 24,000 jobs. agreement with the

Figure 1: Governor’s Office of Economic Development EDTIF Award Metrics, through 2017
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of new, incremental,
high-paying  jobs;
significant capital in-
vestment; and signif-
icant purchases from
Utah vendors and
providers. The enterprise must also create new net revenue for the state. Among
other requirements to receive tax credits, the enterprise must submit any known
detriments it will bring to other businesses or the state itself.

The enterprise must also secure a commitment from the host community to support
the project. The project must be located in a properly zoned area in the jurisdiction,
and the local government must actively participate, whether through assistance
with permitting or participation with its own incentives.*

GOED targets six industry clusters: information technology; aerospace; financial
services; life sciences; energy and natural resources; and outdoor recreation. GOED
leadership uses these clusters as a guide in its decisions to award EDTIF incentives
and reports that they are central to decision-making. However, a significant propor-
tion of EDTIF beneficiaries have been outside of these industries.

To promote transparency, GOED must produce an annual report to the public de-
tailing: its success in attracting new developments; the number of new, high-pay-
ing jobs created; the amount of tax credits committed and their duration; and the
revenue impacts of tax credits and new revenues from EDTIF developments. On
a monthly basis, GOED must report the new tax credit commitments it made in
the previous month, as well as the estimated costs and economic benefits of those
commitments. Every three years, it must conduct a full-scale audit. Among the
audit requirements are an evaluation of the cost of the tax credits, their purpose
and effectiveness; the extent to which the state benefits; and “the state’s return on
investment ... measured by new state revenues, compared with the costs of tax
credits provided and GOED’s expenses.” Finally, each fall, GOED must submit a
report to the Governor’s Office of Management and Budget, the Office of the Legis-
lative Fiscal Analyst and the Division of Finance laying out the new state revenues
created from new commercial projects, with a breakdown of new sales, income and
corporate franchise and income taxes, as well as the projects’ new incremental jobs
and high-paying jobs.°

Since the creation of the EDTIF program in 2005, GOED has assessed 110 compa-
nies and reports the creation of 24,083 new full-time jobs. In GOED’s 2019 annual
report, it reported nearly 11,000 current high-paying jobs, with salaries averaging
above $91,000, as of the 2017 calendar year.” Over the history of the program, ED-
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The information technology cluster is by far the most common
beneficiary of EDTIF tax credits.

Figure 2: Assessed Companies in Strategic Clusters, as of 2017

Information Technology

Aerospace Cluster, 13%
Cluster, 32%

Financial Services
Cluster, 10%

Life Sciences
Cluster, 9%

Energy and Natural

Other, 28% Resources, 4%

Outdoor Recreation Cluster, 4%

Source: Utah Governor’s Office of Economic Development 2019 Annual Report.

TIF-assessed companies have created $534.3 million in new state revenue, $150.2
million of that amount paid out in tax credits and $384.1 million in net new state
revenue.

As of 2017, there were 102 active EDTIF agreements. Of those, only 53 had been
assessed for a tax credit, meaning that many companies are not taking advantage of
the incentives. On the one hand, this suggests that the state is benefiting from the
EDTIF program on projects beyond those in which it has actually paid out incen-
tives. On the other, it raises questions as to why the credits are not being used. In
some cases, it may be because the companies have not hit performance targets, but
GOED suggests that some companies may choose to forgo the incentives due to the
administrative burden, even if they’ve hit performance targets. In such cases, the
companies apparently have found the incentives to be unnecessary for the project.
GOED points out that companies sometimes regard the offer of incentives, rather
than the incentives themselves, as critical to their decision-making, as it indicates
state support for the project.

Of the six EDTIF target industry clusters, information technology dominates among
the companies assessed with active agreements, with about one third (32%) of the
total. Nearly one third (28%) of those assessed for a tax credit do not fall into any
of the target cluster categories. (See Figure 2.)

GOED told Utah Foundation that the clusters are critical because they focus on
industries that provide significant economic ripple effects. GOED also stated that
the office has placed greater importance and focus on the clusters over time as a
decision-making factor in the EDTIF program.
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In October 2014, the Utah Office

of the State Auditor conducted a

= performance audit of GOED’s in-
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EDTIF: CRITICISM AND POLICY RESPONSES

In October 2014, the Utah Office of the State Auditor conducted a performance
audit of GOED’s incentives program, raising serious concerns — particularly with
regard to the adequacy of program guidance and oversight.?

To begin with, it reported that insufficient post-performance controls led to ques-
tionable incentive awards. It found that “GOED (1) used existing company em-
ployees to inflate the average wages of the new employees created by the corporate
incentive award, (2) used an incorrect benchmark to improperly issue an EDTIF
award, (3) boosted the average company wage by removing low-paying jobs from
the average, and (4) retroactively modified the wage criteria and issued a corporate
incentive award to a company that failed to meet the wage criteria under its original
contract. ... Additionally, GOED could not verify actual employment and wages
for two companies that received EDTIF awards. In the absence of verifiable data,
GOED relied on self-reported company information to determine whether a com-
pany qualified for an EDTIF award.””

The audit also found that, from 2008 to 2014, GOED gradually lowered the re-
quirements for companies to receive a corporate incentive award. It reported that
GOED reduced the average urban county wage requirement. It also reportedly ap-
proved companies for the EDTIF program even when almost 30% of the projected
jobs were paying below the wage requirement, and included employer-paid health
benefits in wage calculations “to boost the reported employee ‘wages’ of incented
companies.”!?

The audit argued that insufficient oversight and policies had led to control weak-
nesses that threatened the accountability and integrity of the program — and that
GOED had misled stakeholders about projected wages. It suggested that excessive
autonomy granted to GOED by statute “led to questionable decisions, including
the decision to double the length of one company’s incentive period though it was
not necessary for the company to remain and expand in the state.” It called for a
strengthening of approval processes to ensure that qualifying expansions and relo-
cations meet the but-for test."

Finally, the audit highlighted the cost of the incentives and called for more reliable
documentation and data from GOED. "

In response to the audit, the Utah Legislature in 2015 passed a bill tightening up
wage requirements and clarifying that health benefits are not to be included in wage
calculations, clarifying what constitutes new incremental jobs, and requiring a tri-
ennial review of “the state’s return on investment ... measured by new state reve-
nues compared with the costs of tax credits provided.”" In 2016, a second statute
called for triennial review by the Revenue and Taxation Interim Committee. Under
that process, the committee is to invite both GOED and the Office of the Legislative
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A 2017 report by the Pew Char-
itable Trusts applauded Utah’s

new laws, finding that the state
’ ; was

Fiscal Analyst to make presentations on the tax credits awarded by GOED. The aim
is to examine the cost of the tax credits to the state, the purpose and effectiveness of
the tax credits, and the extent to which the state benefits from them. The committee
is also to consider whether changes should be made to the tax credit program.!'

GOED has since undergone an independent audit (2017) and submitted two reports
to the Revenue and Taxation Interim Committee. The GOED team has also created
an EDTIF “dashboard” with the number of jobs created, by cluster; aggregate salary
information; the number of contracts; and new state revenue by year, type and cluster.
A 2017 report by the Pew Charitable Trusts applauded Utah’s new laws, finding
that the state was “making progress because the state has adopted a plan for regular
evaluation of tax incentives.”!s

GOED has also implemented a number of other changes in response to the audit.
First, using unemployment insurance records from the Department of Workforce
Services for verification, the GOED compliance team completes an employee base-
line for each EDTIF beneficiary. That baseline is then used to calculate incremental
jobs for subsequent assessments. The GOED compliance team calculates the high-
est annualized wage required to qualify under the EDTIF agreement. If the compa-
ny meets the required number of new high-paying, full-time jobs, it can move on
to the next phase of the assessment, a calculation of new state revenue. If not, it is
disqualified for that assessment period.'¢ Each calendar year, the team calculates all
high-paying jobs of each company that requests an assessment.

GOED told Utah Foundation that the majority of the projects now exceed the re-
quirement that high-paying jobs pay at least 110% of the average wage of the coun-
ty where they are located. In addition, whereas the average wage for 2017 was
$45,727, for that same year GOED has reported an average wage of $91,206 —
twice as high — for the 10,981 high-paying jobs created under the EDTIF program.

GOED also told Utah Foundation that it has improved internal controls since 2014.
The Director of Compliance, supported by a team of compliance analysts, reports
directly to the Managing Director of Operations, creating a separation between
corporate recruitment and compliance. The operations team now has a contracts
manager who oversees all contracts and amendments to ensure coordination and
consistency in drafting contract language.

Finally, GOED reports greater efficiency as its corporate recruitment team has
worked to reduce future obligations and shift a business receiving an EDTIF into
full tax paying status more quickly. “Today,” GOED says, “a company’s incentive
is 7 years and 20%, compared to 15 years and 25% prior to 2014.”"7

Overall, GOED reports that it has “gone to great lengths to resolve all issues from
the audit,” asserting that the office takes its stewardship role very seriously and that
the EDTIF program is well-administered.'®
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REVISITING EDTIF: SB 172

In 2019, the Utah Legislature passed SB 172, Economic Development Incentives,
which calls on GOED to revisit the state’s economic development strategy.'” Among
other things, it calls for the following:

e A statewide economic development strategy that consists of a limited set of
clear, concise, and defined principles and goals.

e Targeted economic development policies to further that strategy.

e (Goals and principles to ensure the state’s economic development strategy
works for both urban and rural areas of the state.

e Recommendations for improvements to incentive policies, coordination among
state-level economic development agencies and local governments; policies that
address the strengths and address the weaknesses of the state’s current and pro-
jected urban and rural workforce; and performance metrics to measure results.

To that end, GOED convened groups of state agencies and other stakeholders and
contracted with a Virginia-based economic strategy organization, the Center for
Regional Economic Competitiveness. Among the guiding principles of the process
were the following:

= Risk to taxpayers should be minimized.

= Incentives should fill gaps that the private sector cannot.

= There should be a clear, measurable return on investment.

= Economic diversity of industry and geography are desirable.

= There should be improved state-local alignment.

= Utah’s incentives should be nationally competitive, but not overly aggressive.
= Quality of life considerations should come into play.

In October 2019, GOED released 4 Plan to Elevate Utah's Economic Success.

INCENTIVES IN GOED’S NEW STRATEGIC PLAN

GOED’s Plan to Elevate Utah's Economic Success sets forth four “policy pillars™:
strategic industry advancement; innovation and entrepreneurship; talent develop-
ment; and “Uniquely Utah” — capitalizing on Utah’s “natural environment, outdoor
recreation and sports, and unique heritage and arts to attract workers and build the
state’s tourism and film economies.””

With regard to incentives, it takes as a guiding principle that they be used “spar-
ingly” to promote investments and public benefits “that might not otherwise be
achieved.” It also sets forth the principle that incentives should be approached in a
manner that creates “a clear connection to state economic development priorities,”
addresses “private market gaps” and rewards companies with incentives after they
deliver on promised public benefits. 2!

Under the pillar of Strategic Industry Advancement, the plan calls for the state to
consolidate incentive programs, describing them currently as “a patchwork array
... created to solve past challenges.” As to incentives, it calls for a re-evaluation
that focuses on promoting high quality job creation; improving human capital; en-
couraging capital investment; providing infrastructure and related resources for
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GOED'’s new strategic plan calls
for revamping EDTIF

¥

“unique, high-impact economic opportunities”; and fostering increased investment
in rural areas. It also calls for an examination of “how greater discretion in the in-
centive program design and implementation might allow for flexible responses” in
light of changing economic conditions.?

More specifically, it calls for revamping EDTIF “to focus on creating higher-quali-
ty jobs that have the potential to improve state residents’ standard of living.” It also
calls for “greater adaptability,” although it does not offer details on this point. Other
suggestions include revising the state’s tax credits and using federal programs to
encourage more private capital investment, and refining both the Industrial Assis-
tance Program and the state’s Enterprise Zone program.”

Handing off a detailed incentive strategy to future GOED efforts, the plan sets forth
guiding principles. They include the following:

Public investment in incentives should have a clear connection to Utah’s
current economic development policies and priorities.

Incentives should be used sparingly to encourage businesses to make in-
vestments resulting in public benefits that might not otherwise be expected.

Incentives help enhance the state’s competitiveness and economic environ-
ment for its citizens, so Utah does not use incentives to pick individual
winners and losers.

Incentives should be implemented so that they address private market gaps
or offer stability in terms of risk to investors (including the public sector).

Incentives should generate a positive return for the state — with return mea-
sured as either (a) a fiscal gain or (b) a pre-defined economic development
benefit that the public values.

Incentives should either create high-paying jobs across the state (acknowl-
edging that the meaning of “high-paying” differs between urban and rural
areas) or attract new capital investment that serves as a long-term asset and
improves the state’s infrastructure.

Companies should meet their obligations before incentives are paid out to mit-
igate risk to taxpayers from companies that make promises but don’t deliver.

Incentive programs should be sufficiently flexible so that over time the state
can respond to economic fluctuations and technology disruptions or dis-
placements, but they should also be managed in a transparent way to ensure
fairness, consistency, integrity of use and minimal taxpayer risk.

In addition, the plan calls for Utah leaders to “work together to more clearly articulate
the roles of state and local partners when offering incentives for high impact projects.”*
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A FRAMEWORK FOR REVIEWING STATE INCENTIVES

To assist GOED and other stakeholders in addressing economic development in-
centives — and particularly EDTIF — Utah Foundation has identified considerations
in five different categories.” From the perspective of the general public, we take as
a given that it is desirable for EDTIF incentives to be deployed in a manner that is
strategic, coordinated, effective, efficient and transparent. The following discussion
explores the challenges surrounding each of those ends.

A Strategic Approach

Both SB 172 and the Plan to Elevate Utah's Economic Success recognize the need
to bring strategic focus to the use of state economic development incentives. The
core question with regard to EDTIF is: What problems are the incentives meant to
address, and why do those problems matter? Without adequate answers to those
questions, tax incentives can become subject to a kitchen-sink approach, and some
policymakers may be inclined toward an expansive deployment of the incentives.
At any rate, a tax incentive is meant to serve as a device to execute a stated econom-
ic development purpose. Without a clear, specific strategy, its utility and credibility
among the public can be undermined.

First and foremost, a strategic approach implies that clearly enunciated goals
are in place. There is considerable discussion in policy circles about what those
goals should be, and various suggestions have been offered. Some observers are
concerned that Utah may not be doing enough to lure corporate headquarters to
the state. Others worry about the implications of a young population in search of
opportunities. The Economic Development Corporation of Utah (EDCUtah), a
nonprofit, public-private partnership focused on economic growth, has suggest-
ed several goals: making Utah the economic headquarters of the Intermountain
West; making Utah the cradle of the next industrial revolution (attracting tech
while guarding against the economic displacement that automation will bring);
promoting greater economic mobility; honing Utah’s competitive advantage as a
community through public-private sector collaboration; and addressing genera-
tional real estate opportunities.?®

The most prominent feature of GOED’s current strategic approach is the target
industry clusters. In the most recent numbers reported by GOED, 28% of the com-
panies assessed for tax credits did not fall within the six targeted industry clusters,
which might suggest the possibility of inadequate focus. However, GOED staff told
Utah Foundation that the EDTIF program has evolved over time and that the office
has recently intensified its focus on the targeted industry clusters. GOED staff says
a focus on the clusters is important because of the economic ripple effects the target
industries offer. GOED also says that some projects may fall outside of the target
clusters but offer uniquely potent economic opportunities that are critical to the
communities in which they are located.

From the perspective of the gen-
eral public, we take as a given that
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Some observers with whom Utah Foundation spoke raised questions about whether
the current set of clusters were optimal. In addition, a 2018 report commissioned by
GOED found very uneven progress among the clusters, with some showing little or
no progress since they were designated. The report suggested that “some of these
under-performing clusters could be re-formulated or combined into an advanced
manufacturing cluster that might better capture high-growth industries.” It suggest-
ed consideration of “transportation and distribution” as a new strategic cluster. It
also suggested that rural areas have difficulty realizing the benefits of the clusters

9 e6y

due to these areas’ “isolation and lower education and skill levels.”?’

Asnoted, the Plan to Elevate Utah's Economic Success recognizes a need for height-
ened strategic focus. While it provides broad guidance for economic development,
it does not set forth a specific strategy for the use of economic development incen-
tives. It addresses EDTIF incentives only in brief. That said, broad guidance is an
important step in formulating strategy.

Meanwhile, several observers have raised concerns about whether the jobs creation
strategy under EDTIF has lofty enough standards for wages — an issue raised in the
2014 auditor’s report.

Some told Utah Foundation that they would like to see a shift in emphasis from
economically booming areas already straining from growth pressures to those that
are struggling economically, particularly struggling rural areas. Others countered
that fundamental challenges posed by rural areas (such as infrastructure, logistical
issues and workforce supply) often take them out of consideration for targeted proj-
ects, making a shift in strategic emphasis to these areas difficult. That said, over-
coming such challenges is often the very justification for providing incentives. (We
note that these challenges deserve thorough study, though such an analysis cannot
be addressed within the scope of this report.)

Finally, it should be acknowledged that there is a basic tension between ensuring
specific, tailored strategic criteria for decision making and a desire for flexibility in
awarding incentives, particularly as economic conditions change.

Among the strategic questions Utah must grapple with as it considers the strategic
framework in which EDTIF incentives may be used:

e To what extent do GOED’s target industry clusters require refinement?

e What are the implications of Utah’s large youth population and the large
number of young Utahns coming into the workforce?

e Should the proportion of high-wage jobs achieved under the EDTIF pro-
gram be higher?

e Can EDTIF incentives be better targeted to address the needs of underde-
veloped communities in the state, particularly rural communities?

e How does the use of EDTIF incentives jibe with concerns about growth pres-
sures in certain areas of the state? Should geographic criteria be tightened?

e (Can the incentives be better calibrated to make Utah the regional headquar-
ters location of the Intermountain West? To what extent can they be used to
support the expansion of existing locations to regional headquarters from
strategic growth industries?

e To what extent should GOED retain flexibility to adjust its approach to
EDTIF as economic conditions change?
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A Coordinated Approach

Casting a shadow over strategic considerations is the issue of coordination. As not-
ed earlier, the state cannot agree to an EDTIF incentive unless there’s a commit-
ment from the host community to support the project, and it is located in a properly
zoned area in the jurisdiction.

In the February 2019 report, Public Funds, Private Endeavors: A Primer on Lo-
cal Economic Development Incentives in Utah, Utah Foundation discussed the
controversies surrounding state and local strategic coordination. It found that a
given economic incentive package can have differing fiscal impacts on different
tax-recipient bodies. As a result, the state, counties, cities, school districts and
special districts may have differing motivations and strategies when it comes
to incentives. It also found that there are potential benefits to the coordination
of state, local and regional goals. To begin with, coordination diminishes the
danger of destructive competition among local jurisdictions, which from a state
or regional perspective may be self-defeating. It may also assist with providing
clearly aligned messaging on economic development that emphasizes state or
regional assets, as opposed to dissonant, competing voices that may discourage
such development.

Still, with the requirement for local participation, there is a core tension built into
EDTIF. On one side, the state can focus on broad strategic objectives that accrue
to the state as a whole, with local-level preferences sometimes perceived as an
impediment to execution. On the other side, there is a protectiveness around local
areas’ power to determine their own destiny, with the fear of an overbearing state
government violating communities’ local control.

There can also be breakdowns in incentive finance. The state can’t fund projects
that focus on capital investment (including automation) because they don’t get any
incremental funds for those projects. On the other hand, projects that focus on jobs
can consist of companies moving into rented office space. While local governments
may be supportive of such projects, there is no incremental revenue for them to
provide an incentive.

There is some overlap between state and local goals, but just because a project
hits the cost-benefit for the state, that doesn’t mean it will for the locality, and
vice-versa. If a project is moving from one location in the state to another, it makes
a big difference to the target locality, but not to state revenues. If two jurisdictions
compete for the same project, the state can actually end up losing. In other cases,
a project might not pass the but-for analysis at the local level. For instance, a local
government may have little motivation to provide an incentive to give up the scarce
developable space for a state-led project whose capital investment depreciates rap-
idly and provides few jobs when they can truly take no action and end up with a
better revenue generator in the near future.

In the face of these challenges, SB 172 seeks recommendations for improved coor-
dination among state-level economic development agencies and local governments.
The Plan to Elevate Utah's Economic Success responds by suggesting increased
training among economic development professionals in Utah, better clarification
of state and local roles in offering incentives, and standing protocols for state-local
collaboration. Meanwhile, various cities and the Utah League of Cities and Towns
have called for what the league calls a “community first” model of economic de-
velopment, which prioritizes the sustainability and quality of life concerns in local
communities.?

Utah Foundation will address state-local coordination challenges in additional de-
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tail in a subsequent report addressing local level incentives. However, among the
questions surrounding coordination are:

e What is the appropriate scope of decision-making authority at the state,
municipal and county levels?

e What is the role of local prerogatives for revenue generation and quality of
life in state-level EDTIF decisions?

e What is the role of county-level or regional land use strategies?

e Can EDTIF incentives be better integrated with existing (or planned) trans-
portation and other infrastructure at the local, regional and state levels?

e Can local and state fiscal motivations be better aligned?
An Effective Approach

Ultimately, a strategy guiding the use of economic development incentives is only as
good as its execution. And the effectiveness of execution depends upon regularly up-
dated information on progress toward goals and monitoring of longer-term outcomes.

Along these lines, SB 172 seeks recommendations for performance metrics to mea-
sure the results of Utah’s incentive programs. The Plan to Elevate Utah's Economic
Success calls for the state to expand efforts to validate client-reported data “with
third-party sources and streamlining data collection and reporting related to exist-
ing programs.””

With regard to monitoring, the plan goes on to call for tying metrics to the
four overarching goals of: more high-paying jobs across the state; more new,
high-impact businesses and more significant investment in Utah companies; a
better talent pool for companies and more economic mobility and opportunity
for residents; and capitalizing on Utah’s natural and amenity assets. It gives ex-
amples of broad economic metrics such as: per capita income, wages, new jobs
held by current residents or people moving to the state; jobs and job change by
industry, cluster or occupation, new capital investment by industry or cluster,
and the like.

While such metrics are certainly suitable for a broad-strokes economic strategy,
monitoring of incentives requires more fine-grained analysis to determine their ef-
fectiveness. Adequate data for evaluation was a key focus of the 2014 auditor’s
report, and was central to the reforms of 2015 and 2016.

Among the key questions around EDTIF’s effectiveness are:

e I[s the strategic context in which the EDTIF tool is deployed specific enough
to craft meaningful performance measures?

e How accurately can we measure the true increment of sales tax (as well as,
in some cases, corporate income and employee personal income) given the
potential for poaching?

e Given the lack of progress over time toward building certain industry clus-
ters via EDTIF, is there a desire to emphasize — or rethink — the use of in-
centives for lower-performing clusters?

e What have been the negative impacts of providing EDTIF incentives to
certain Utah enterprises on competing enterprises? How is this regularly
accounted for?
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e How will GOED use the Plan to Elevate Utah's Economic Success to guide
EDTIF decisions?

e With what metrics will GOED measure the EDTIF program’s contributions
to the goals articulated in the Plan to Elevate Utah's Economic Success?

An Efficient Approach

Among the trickiest aspects of any tax incentive program is to ensure its efficiency.
Here, the heart of efficiency is ensuring that no incentives are provided unnecessar-
ily (the “but-for” test) and that, when incentives are provided, the public investment
1s minimized and the return on private investment is maximized. From the public’s
perspective, the stakes here can become high, striking at the heart of citizen trust in
government: There is the danger of an unnecessary transfer of public resources to a
favored private party for a prolonged period.

The 2014 audit raised serious questions about whether at least some projects ap-
proved for EDTIF incentives had failed to meet the but-for test. It cited an example
where one company’s incentive period was doubled even though that change was
not necessary for the company to remain and expand in the state. If accurate, this
was not only unfair to other taxpayers; it was public money down the drain.

GOED says that it researches company activities, such as public announcements or
real estate transactions, to determine whether a subject company is already com-
mitted to Utah in advance of signing an EDTIF agreement. In addition, GOED asks
the company CEO to sign a form stating that the process was competitive and the
company has looked elsewhere, asserting that it could become a felony if they lie.
However, GOED staftf worry that this sometimes might encourage deal-shopping,
where Utah is indirectly requiring prospects to go to other states looking for a better
deal before settling on an agreement here. Other observers referred to this require-
ment as a “game” that applicants are forced to play to receive an incentive.

Since 2014, GOED’s EDTIF recruitment team has worked to increase the efficien-
cy of EDTIF. GOED reported to Utah Foundation that a typical incentive is for
seven years with a 20% increment capture; prior to 2014, the incentives lasted more
than twice as long (15 years) with a 25% increment capture. Over the life of the
program, GOED reports that the state has received more than a 3:1 return on tax
investment.

Another consideration is whether wage criteria should be further tightened. In re-
cent meetings on incentives among policymakers and other stakeholders, there was
discussion regarding whether using the county average as a baseline was too low a
threshold for certain industries, with the alternative being to use the industry aver-
age as a baseline. Observers also suggest addressing less-skilled workers through
an investment in training rather than just focusing on high average wages.

Still another question pertains to how wages are measured. Using the average wage
as a measure, if a project creates 50 jobs, it could include three corporate jobs at
$200,000, seven $100,000 specialist jobs, 20 below-average $40,000 jobs and 20
just-above-poverty-wage jobs at $25,000 and still come in above the 2017 average
wage target.

Finally, there is the question of sales TIF. While sales TIF is primarily a concern
for local government, consideration of its use would need to occur across levels of
government. Interestingly, in interviews with both state and local stakeholders and
various observers, Utah Foundation encountered little enthusiasm for the use of
sales TIF in Utah.
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e Are there ways to strengthen the but-for test?
e Should the current wage criteria be fine-tuned?

e Given the challenges of capturing true incremental revenue from sales tax
increment financing, should extra safeguards be put in place to ensure sales
tax revenues are not simply being diverted? Should Utah join the majority
of states in rejecting sales TIF as an option altogether? Are there ways to
reduce the risk of possible poaching with regard to corporate income tax
and employee personal income tax during tight labor markets?

A Transparent Approach

With the reforms of recent years, the public has reason to place greater trust in the
EDTIF program. However, the 2014 auditor’s report highlights areas of concern
that suggest thoroughgoing efforts to build public trust. A key challenge is in pro-
viding transparency on the benefits provided.

While GOED is required to report the overall value of EDTIF incentives, it does not
disclose the value of tax credits awarded to individual companies. On the surface,
common sense would seem to suggest public disclosure of tax expenditures on a
project-by-project, annual basis.

However, GOED sees itself as caught in a tension between the desire for greater
transparency and the need to report accurately on the total value of incentives.
To accomplish the latter goal, GOED officials must gather significant amounts of
private, company data — data that, if made public, the companies would be much
more reluctant to share. As one GOED official put it, the quest for transparency and
accuracy can therefore be “mutually exclusive.” However, if GOED is verifying
company-reported data using state tax and employment records, less accurate re-
porting by companies may not be an insurmountable hurdle.

Another GOED official suggested that more stringent transparency requirements
could make Utah less competitive as prospects fear public release of sensitive data
that could be used against them by competitors.

Still, the tax credits granted under the EDTIF program represent a transfer of public
funds to private parties. A case could be made that citizens are entitled to such in-
formation and that such transparency is a pre-requisite to accountability and public
confidence in the program. It could also be argued that businesses benefiting from
the tax credits should be willing to submit to thorough review as a quid pro quo for
receiving public funds. Other states require such transparency.

A recent report ranking the states on transparency gave Utah a D+ in providing
online access to economic development subsidy data, placing it behind 25 other
states in its transparency score. It pointed out that Utah statute shields documents
pertaining to subsidy deals from public view.*> GOED notes that it is open to im-
provements in transparency, though it reiterates the view that there is a tension
between transparency and accuracy.

Some observers have raised questions about whether structural changes could be
made to enhance public trust. For instance, if the perception of some in the business
community and general public is that the state picks “winners and losers” (whether
individual businesses or whole industries) in the incentives game and that politics
may even play a part, they suggest one antidote might be to create a core EDTIF
program that is based on qualifying criteria alone.

The downside of this approach is that the state may end up paying out more in
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EDTIF benefits than it otherwise would. It may also end up paying out benefits to
enterprises that, for one strategic reason or another, it would prefer not to support.
Furthermore, GOED strongly dismisses the perception that it is picking winners
and losers or that politics play a role in its decisions. GOED says that decisions
already depend heavily upon set statutory, rule and policy criteria.

Finally, some suggest a still more foundational approach: focusing on perceived flaws
in the state’s overall tax structure and remediating those to the benefit of the entire
economy. Implicit in this approach is a reduced reliance on incentives. However, sig-
nificant tax cuts, for instance, would make it difficult to pay the costs of government.

Among the unresolved questions surrounding transparency are:

e What is the balance of pros and cons in increasing transparency require-
ments going forward? For instance, does a danger that aggressive transpar-
ency measures will make the EDTIF program less competitive outweigh the
benefits of increased public confidence and understanding?

e s there an effective mechanism by which GOED can ensure accurate data
from EDTIF beneficiaries while providing greater transparency to the pub-
lic on individual benefits?

CONCLUSION

Tax increment financing has become a widely used economic development tool
across the U.S. By design, it is meant to yield to the public new revenues and oth-
er benefits that would not otherwise have occurred. However, TIF is not without
potential pitfalls. Utah itself has encountered certain challenges in its EDTIF pro-
gram. This is despite laudable protective mechanisms, such as the fact that Utah
provides EDTIF tax credits only on a post-performance basis, limits the percentage
of new revenues that can be captured as an incentive and has reduced the duration
of benefits.

Among the concerns about EDTIF is strategic focus. GOED has focused increas-
ingly on target industries, though roughly a third of EDTIF tax credits have gone
to industries outside of these clusters. Whether these clusters are ideal and whether
they should be recalibrated have been the subject of discussion. Beyond that, there
are concerns about whether the strategy under which incentives are used is up to
date, well-focused and provides adequate attention to rural areas. SB 172 was direct-
ly concerned with this issue, calling for “a limited set of clear, concise, and defined
principles and goals” and “targeted economic development policies.” There are also
questions about the connection between the economic development incentives strat-
egy and broader goals and considerations, such as growth management, connections
with existing infrastructure and the needs of areas that are struggling economically.
Finally, there is tension between the need for tailored, strategic criteria for decision
making and the need to ensure adequate flexibility as economic conditions change.

Coordination on EDTIF incentives at the state and local levels has also been an area
of concern, with conversation among policymakers and civic leaders centered on
that issue since 2018. The 2019 Plan to Elevate Utah'’s Economic Success calls for
improved communication on this front. Looking ahead, policymakers must contin-
ue to wrestle with the tension between local governments’ desire to chart their own
economic destiny and state government’s desire to create a coherent, state-level
approach, as well as differing fiscal motivations. The next report in this series will
discuss that challenge in further detail.

The effectiveness of EDTIF can only be measured against a clear strategy, and only
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Re-
solving them in some cases may
' require minor tweaks; in others,
maybe better public information
and communication; and in still

others, maybe a significant re-
thinking of the current approach.

if adequate data exists. The efforts of the State Auditor, the Legislature and GOED
have yielded significant improvements in ensuring more rigor in data collection and
better public reporting on the effectiveness of the program. However, there may be
additional opportunities to explore big-picture and long-term impacts, particularly
if greater strategic focus is applied to the program.

Whether EDTIF is efficient depends heavily on the rigor of but-for testing. A solid
but-for analysis is always a challenge, but the 2014 auditor’s report raised serious
questions on this front, and horror stories abound in other states of TIF incentives
being awarded after a company had already committed to a project. GOED stands
by the rigor of its analyses — though it says it is not at liberty to provide specifics
due to non-disclosure restrictions — and that the formal attestation that companies
provide as to the necessity of the agreed upon subsidy would put them in legal peril
if they tried to deceive GOED. Still, given the challenges of but-for testing, contin-
ued vigilance and a continued reach toward the highest standards is in order. Utah
policymakers may also consider a fresh examination of the use of sales TIF, which
can pose unique challenges to the efficiency of tax increment financing.

Finally, there is unresolved tension regarding transparency. The EDTIF program
entails the transfer of significant amounts of public funds to select private parties
and as such deserves robust public scrutiny. On one hand, it is difficult to build
public trust without providing the public access to the benefits provided to specific
entities. On the other hand, GOED is concerned that it will be more difficult to ob-
tain accurate, in-depth data from EDTIF beneficiaries if they know it will be openly
accessible, and the competitiveness of the program could be adversely affected.

There are questions still to be addressed with regard to Utah’s evolving EDTIF pro-
gram. Resolving them in some cases may require minor tweaks; in others, maybe
better public information and communication; and in still others, maybe a signif-
icant rethinking of the current approach. The good news is, the EDTIF program
contains some desirable protections already, and the trend in recent years has been
toward better monitoring, oversight and efficiency. Continuing that trend, by ad-
dressing the questions discussed in this report, can only work to build public trust.
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LEGACY Intermountain Power Agency
FOUNDATION Energy for Today & Tomorrow
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The Brent and Bonnie UNIVERSITY OF UTAH (C:OI;,XBE Healthcare UNIVERSITY
Jean Beesley Foundation

OF UTAH

TUTAH Yo, T’E;O\F LAWRENCE T. & JANET T. E & UTAH LEAGUE OF

HIGHER EDUCATION DEE FOUNDATION HEMINGWAY CITIES AND TOWNS
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SILVER MEMBERS

AMD Architecture Northrop Grumman Wasatch Front Regional Council
CBRE Salt Lake Chamber Wells Fargo

Enterprise Holdings Staker Parson Companies Western Governors University
Management & Training Corp. Utah Valley Chamber Wheeler Machinery

Molina Healthcare Workers Compensation Fund

BRONZE MEMBERS

Bank of Utah J Philip Cook, LLC Stoel Rives

Brigham Young University Key Bank United Way of Salt Lake
ConexEd Kirton|McConkie Utah Farm Bureau Federation
CRS Engineers Magnum Development Utah Hospital Association
Deloitte my529 Utah State University

Denise Dragoo Ogden City Utah System of Technical Colleges
Dixie State University Revere Health Utah Valley University

Energy Solutions Stan Rosenzweig Vicki Tu'ua Insurance Agency
Fidelity Investments Salt Lake Community College Webb Publishing

Granite School District Sandy City Weber State University

HDR Engineering South Jordan City West Valley City

Holland & Hart Snow College Westminster College
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